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PETITIONER’S BRIEF 


Statement 

This is a Petition for Review in which Local 1104, 
(’oniniiinications Woikers of America, AFL-CIO (“Local 
1104" I and Local 1101, Communications Workers of Amer¬ 
ica I “Local 1101") seek review of an Order of the National 
Labor Relations Board (the “NLRB" or the “Board”) 
dated June (!, 1!I74, which adopted the recommended order 
of the Administi-ative Law Judge (the “ALJ”) and di¬ 
rected the resi)onflent unions (petitioners here) to take 
the action set forth therein. 

The Issues 

This Petition j)resents two issues: 

1. Whether a labor union, which has lawfully excluded 
a unit employee from full membership because he has 
committed an act disloyal to or destructive of the union, 
but which is nevertheless obligated by law to represent him 
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in collective hai'gaining and in the lulminislration of the 
a}?reenient resiiltin^f thei'efi'oin, is in-ohihited by Section 
8 (b) (1) (A) and (2) of the Labor Management Relations 
Act, )!)47, as amended (the “Act”, 2it IJ.S.C. ' loSdi) (1) 
(At and i2i to comitel him, under an agency shop clause 
in said agreement, to pay the agency fees which represent 
his share of the union’s cost of negotiating and administer¬ 
ing the agreement? 

2. Whether a labor union may In* held to have violated 
Section SibMliiAi and i2i of the Act in denying full 
membership to unit employees who crossed a union i)icket 
line in a sti'ike calk'd befoi-e the expiration of the notice 
period re(iuii'ed by Section (Sidi 2!( I’.S.C. loSuli, where 
the chai’ge for denying membi'rship was liled more than six 
months aftei' the strike had ended and wlu'iv the employees 
ci’ossed the picket line not because of the illegality of the 
strike, of which they were unawai'c. but because they disap¬ 
proved of the strike and, in defiance of and disloyalty to the 
union, ivfused to pai'ticipate in it? 

'1 lie Prcieeedings Helms and llie I'aets 

This Petition, like the jiroceedings befoie the Board, 
involves two consolidated cases which will be referred to, 
resjiectively, as the “Rigby” case and the “Telco” case. 

( I ) 'I lie Kifilis ra?«e. 

This case ai'ose fi-om an unfair labor practice charge 
fdi'd October 17, l!i72 by Wellington (J. Rigby (“Rigby” i, 
an employee of New York Telejihone Company (“Telco”) 
against Local 1101 (3a).’ 

d’he charge allegefi in substance, that Local 1101 had 
(a I unlawfully denied membei'ship to Rigby, and (bi un¬ 
lawfully re(|uested Telco to terminate his employment be- 

1. riii> ami >iiiiilar iniml« r> refer to page> in tiu' Joint Appendix. 
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cause of his failure to pay the fees required by the agency 
shop ijrovision of the Collective Bargaining Agreement (the 
“Collective Agreement”) between Telco and Communica¬ 
tion Workers of America, AFL-CIO (“CWA”), the collec¬ 
tive bai’gaining I’epresentative for the unit of Telco’s em- 
l)loyees in which he is employed.- 

Reversing in pai’t, the Regional Director’s refusal to 
issue a complaint on Rigby’s chai’ge, the Board’s General 
Counsel nevertheless determined that Local 1104’s refusals 
to accept Rigby into membei’ship because of his dual union¬ 
ism in attempting to replace CWA with the Teamsters’ 
Union was lawful, because privileged, under § 8(b) (1) (A) 
of the Act.* He held, however, that the question whether 
Loeal 1101 could then compel Rigby, under threat of dis- 
chai’ge, to pay agency shop fees under the Collective Agree¬ 
ment . . rai.sfd issues warranting Board determination 
on the basis of record testimony” (13a-14a). 

Accoi'dingly, a comi)laint was issued charging Local 
1104 with the unfaii’ labor practice of attempting to cause 
Telcf) to discriminate against Rigby who had been denied 
membei-shij) in Local 1104 on a ground other than failure 
to tender dues and initiation fees, in violation of Section 
8 (b) (2) and Section 2(6) and (7) of the Act (4a-8a). 

(2) TIh‘'I Cast*. 

This case arose from a charge filed on February 2, 
1973 by Telco against Local 1101 (19a). 

2. CWA i> an International nnion of wliieli Local 1104 and I.ocal 
1101 (Ml- ininn .-ire co-i'titnent locals. C\V.\. I.ocal 1104 and Local 
1 lol are 'onietiines collectivclv referred to herein a.-, “the fnions." 

.1. 'UmA deci.sion i-, final and not reviewahle hy the Courts. Local 
-’.Vj, I in V. ,\7,A7>-. .CV) L, id 705 iC.A. j,], lo,, 4 ,; lu„ullo 7 .' v. 
h’oiluiiiiii. i7S 1'. id .strf, (C..\.!).C,. loooi. (- 177 , (Lit.. .V,4 C.S. 'W. 

3 L. ed, id ii4 ( lOiiO). I‘i(,.u-rki .liirnijt Coip. v. M.RH. 2X0 I'. 2,| 
575, 5XX {C..\. .Id. lOoO) cert, ilcii. .164 U.S. 0.1.5, 5 L cd A1 565 
(lOOlj. 
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The cliarj^e alleged that Local 1101 had (ai unlawfully 
denied membership to certain employees of Telco, Uhe 
"Strikebi'caivcrs” I. and ibi unlawfully demanded that 
Telco discharge such employees for failure to ])ay the 
agency fees )'e(iuii’ed by the agency shop provision of the 
Collective Agreement between Telco and CWA i Iba i. 

As in the A’////'// case, the complaint that was issued al¬ 
leged that Local IKH had engaged in the unfaii* labor 
practice of attemi)ting to cause Telco to discidminate 
against employees who had been denied membership on a 
ground other than failure to tender dues and initiation 
fees, in violation of Sections Stbi ilii and 2it!t and (7 i of 
the Act. In the 77/co case, as distinguished fi-om the A'A/^'// 
ca.se, however, the amended comi)laint also alleged that 
Local 1101 had violated Section SibiilnAi of the Act 
in denying membership to the Strikebi'cakers becau.se such 
denial had been predicat(‘d upon their refusal to paificipate 
*in a st)’ike of Local 1101 which wa-; unlawful because the 
requisite notice under Section Mdi had not been given 
(23a 10). 

(.3) Tlie Ka«-ls. 

The material facts are not disputed. 

Local 1101 refused membei'ship to Itigby' becau.se he 
had engaged in organizational activities on behalf of a 
rival union, namely, a local of the Teamstei's, at a time 
when CWA was the certilicd collecti\e bai'gaining repre¬ 
sentative of the Telco emphtyees < V>a, 13a, 11a, 42a, oda- 
-'5,'5a). 

Local 1101 refused membershi]) to the Strikebreakers 
because of their strikebreaking activities in cro.ssing its 
picket lines during a .stidke against Telco (TOal. The 


■t. 1 li- li.nl Uirmcrly liccii ;i nuiiilK r di I .oc.il 1 104 Imt liad rcsij,'iu'd. 
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strike in question began in July 1971 and ended on Feb¬ 
ruary 17, 1972 (73a-74a). Concededly, the strike was 
begun without meeting the notice requirements of Section 
81 d I of the Act. The record is devoid of any evidence that 
the Strikebreakers’ refusal to observe the picket lines of 
Local 1101 was motivated by this lack of notice; nor is there 
anything in the record to remotely suggest that this techni¬ 
cal illegality was known to the Strikebreakers or in any w^ay 
impelled them t'^ refuse to honor the picket lines. They 
simply disapproved of the str 'kc and therefore refused to 
inirticipate in it. The charge against Local 1101 was filed 
on February 2, 1973, almost a year after the strike had 
ended (19a), 

The Collective Acreement, which is applicable both to 
Rigby and the Strikebreakers, contains an agency shop 
clause which, insofai’ as pertinent, provides: 

“Each regular employee shall, as a condition of 
employment, pay or tender to the Union amounts 
erpial to the pei-iodic dues applicable to members for 
the pei'iod beginning 30 days after hire or 30 days 
after February 17, 1972, whichever occurs later, 
until the termination of the collective bargaining 
agreement...” t32a-33a). 

The agency shop fees are used solely to provide services, 
activities and benefits in which non-members of the Unions 
participate equally with members. Both Rigby and the 
Strikebreakers, as employees of Telco covered by the Col¬ 
lective Agreement, have been fully represented by the 
Unions in all matters pertaining to their wages, hours and 
working conditions, regardless of the fact that they have 
not k'en formal members of the Unions. By reason of their 
refusal to pay the agency shoji fees required by the Collec¬ 
tive Agreement, they have received the benefit of this 
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rei)resentati()n without makintr any payniont thovofor or 
contributintr in any way to the financial .-iipiu)!! of the 
Unions < IGa, 28a-2ha. oGa-ola i. 

(4) riiv of tin' Itoaril. 

The Hoard aftirined without ojdniou the ludings. find¬ 
ings and conclusions set forth in the Decision of John P. 
von Rohr, the A'dininistrative Law Judite iGGa-itTai. 

That Decision, without discussin(:r in any way the im¬ 
portant (luestions of law and of policy presented herein, 
simply followed two earlier Hoard d<-cision.'- and held that 
the action of the Unions, in seeking to compel Piiitby and 
the Strikebreakers to pay agency fees after Inniny: denied 
them fidl union membership, violated Sections Sibii 1 m A i 
and<SibM2) of the Act iTDa-Dla'. The earlier Hoard eases 
on which the ALJ relieil wei-e Loco/ I’liital Stul- 

irorhurx of Aniirii'o, AFL-CK) (M t(ro }>' Fdi.'^oo Com- 
ixnnj ) ISl NLRP) b!tl2 iRtTOi iwv] ('ohiniiniicfilioiis H'or/.'- 
er.s of Ano ril'd, Loinl .vjop, AFIM'IO (Thi' Faritir Tih - 
li}io}ic (Dill Tili iiriipli ('o)iiiidt' 11 ). Pt:! NLRH SJ 11!)71 •. In 
those cases the Hoard had held, in the most general terms, 
that a union which seeks, under a union security clause, 
to compel payment of dues from an etnidoyee whose mem¬ 
bership i-iithts have been “significantly reduced” for what¬ 
ever reason, violates Sections SiLm 1 mAi and Each 

of th(»se cases is distincuishable fi'om the instant case be- 
(■ use in each the employee’s membershii) rights had been 
reduced because he had involo ii Hoard processes and jiroce- 
dures which he had an absolute rijtl'.t to invoke under the 
Act—a factor not iiresent in the case at bar. Neither ca.se 
was ever reviewed by any court, and, of course, neither 
is in any way bindimr upon this Court. 

It is Petitioners’ position that the Hoard’s decisions in 
both cases, as well as its decision in the case at bar, are 
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plainly erroneous under the pertinent provisions of the 
Act as construed by the Courts, and that the effect of the 
decishjiis, which is to place unions in the dilemma of having 
either to forego the concededly lawful defensive measure of 
excluding disloyal persons from membership or to allow 
such persons to avoid the payment of their fair share of the 
cost of union representation, seriously impairs national 
labor policy. 

In the Telco case, the AL.J held, in addition, that Local 
1101 violated Section 8(bi iImAi by denying full mem- 
bershij) to the Strikebreakers for refusing to participate 
in a strike for which the notice recjuired by Section 8(di 
had not been given. It is the Petitioners’ position that as 
the Strikebreakers’ refusal to honor the picket lines was 
not motivated by the Union’s failure to give Section 8(d) 
notice, but was simply an act of disloyalty in refusing to 
observe o/)// strike that the Union might call, the Union 
acted lawfully in denying them membership under the well 
settled autliorities holding that unions may e.xclude em- 
l)]oyees from niembershii) in order to protect themselves 
against disloyalty and subversion,—which clearly existed 
in this case and was not excused by the unrelated and 
wholly fortuitous 8id) defect. Petitioners also urge that, 
as the failure to give the 8(di notice occurred, and the 
strike itself ended, more than six months before the filing 
of the '-harge in this case, the Board is precluded by the 
six month limitation in Section 10(b) from as.serting the 
illegality of the .strike as the basis for finding that Local 
1101 )(iolated Section 8(b)(1)(A) in excluding the Strike¬ 
breakers from membership. 
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POINT I 

'I'lir I lia\r llii‘ rijrlil iimh r lli«‘ \< l to rctiuirr 

that •‘inplovro wlioiii lliry ha><‘ la'\iiill> r\rlii(l«‘(l fr«»in 
full iiH‘iiilM‘r>liip lM‘«"Ui!*r uf ili^loyalO iikisI ii(‘M'rllu‘lfss 
|»aN a;;*‘iu'y fr«'s iiii)l*'i' llu' ajiciu’) -liop rlaii*«‘ in llu' 
(]«*llrcti\r \j:nTiiiriil. In <lrip llu'in tlial rifilil Mould 
Horioiixly impair nalioiial laliur policy. 

A. I iidcr Sci'liitii> }{(a)(.'{). }$ (li) ( I ) ( A ) and }{(!•) 

(2). a?* (a»ii*i|riird l>\ ViilliorilaliM' t.inirt l)<- 
i-iMioii- and lo llic itoai'd. laniilnj 
to Maintain l ull I nion M< nii>i-r"liip. or \\ h. >r 
roiidiK'l .|ll^tililtin- I oion in l><-n\iii^ tlicin micIi 
M«M nlM‘i’»hip. Mii'l Nr> «'rtlM‘li‘r«!. I‘a\ DiH - or 
Aficiirv I'ccr* I’lirMianl to a I nion Scnirilj ( iaasc. 

The Decision of the Htnird sought to l)e reviewed herein, 
as well as its earlier decisions upctn which it now relies,' 
hold broadly that e7o/o ri/■ a tiiuon excludes an employee 
from full mendiershiii or signilicantly limits his member¬ 
ship rights, it is prohibited by Si'ctions 8ibi ili lAi and 
8 (bt i2i from re<iuiring him to pay union dues or agency 
fees pursuant to a union security clause, rndiu’ these 
decisions, the muon may not recpiire tlu' exchuk'd employee 
to i)ay such dues or fees even though he was excluded be- 
catise of an act of disloyalty to the union 'e.g., activities on 
behalf of :i rival union oi- refusal to engage in union sup¬ 
ported concerted activities', and even though it is well 
settled by Itoth court and Hoard decisions that exclusion for 
such rea.sons is lawful undei' the jiroviso of Section 8ibl 
(It I A I w hich I'l’ovides: 

. . . this paragraph shall not impair the right of 
a labor organization lo preserilte its own rules with 

5. I.n,:! //Si'i. I'niUd S7, > ,.1 Jjc,/ ,</. 

Son ('(Hi: ['tiny I. l.Sl \I.1\P. oo_> ( pi,!), :iit: im, •: II ,'r/: 

(IS ((j .1 ii:,ii, ii. /.(ill// OS//0 {/hr Ihiril'u / rlrjlr'i:, in.d '/'t l,.jt(ij'h 
Com I'diix I. l''.t Xl.l\i!.S,t ( pi/ 1 ), 
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resi)ect to the acquisition or retention of membership 
therein.'* 

The Hoard, in the case at bar in McGratv Edkon and 
Pdci tic T( h pliniw (ukI Ti'li ijraplt Company, reached an 
anomalous result, namely, that although a union may for 
self-i)roteeti(m lawfully deny full membership rights to a 
disloyal employee, it may not then require him to pay the 
dues or lees that eonslilule his .‘^hare of the cost of the 
representatio)! Unit it is I’eipiired by law to provide for all 
einjiloyees, disloyal as well as loyal. 

The Hoard reached this result because it ignored au- 
thoidtati\e coui't decisions, which the Agency itself has 
followed, holding thal^ the finly membership an employee 
may be recpiired to maintain under a union .security clau.se 
is “financial core" inendH'i’ship. i.e., the payment of dues 
or fees, and that an employee who refuses to maintain full 
union membership, or whose conduct justifies the union 
in denying him such membershiii, mu.st nevertheless main¬ 
tain his “financial core” member.shii), i.e., must pay the 
dues or fees required under a union security clause. NLRB 
V. Cl IK nr I Mnlnrs ('nrporation, 378 U.S. 734 *1903); 
riiion Slarrh A Ri tiniiin Co. v. NLRB, 18(5 F. 2d 1008 

O. V. lllslr:,-! \,t. '/O, .),v;o J,| 7(,0 (('.A. 1st, 

I'Tli; /V/,,- V. XI.Pi:. .v'.t I-'. _M 4 t.t (C.A. o,!,, p)(, 7 )_ 

.VL’ f.S. oni (|o,„s<,; 7 ', prodiirls. hic.. 151 N’l.KP, 46 
( ) , I Hilt'll .s / ( i'!it‘ii}'I.'t't, tti . 1 iiit’i'ii'ti. I.tiitil /op,s' ( Pitt ‘tltui’iih 

l>, \ Miiiih's .S/,',7/. 1 I Xl .Rl! (iO_> (10(i5); Iiiti'iiuitiiiiuil Mtiltlri's 
iiiiil .////,’,/ // ,//■/■,■/'.,' I ///,,/;. l.iH'til IJ^ //>/{t(‘/,7f(it,7,’ y,t(iiir»i>t 
hir.l. 17S \I.KI! Jo,S; ,'(■ , Srtifu'lt/ v. .\7.A7>, .VM I ..s, < p)(,0, ■ 

l.iK-ti! P'.'X Ini. <i\ .Mtu-h.. ,■/,'. V. XI.PP. 4.s(> P. 2<l 121 1 (C’.a! 
.■’ill. l'’/2' : .1/,I,/•/);,’.v/.v //,' i.liihriitin IliKf'iltil.Siif'flyPiirf'.l, 

S4 l.UU.M P>Ol. JO/ \’| |\i’. \n, 127 Ipc.ti; PiK'Ini'l .S'/’, 
ill'. I tit':' \'’ 'W '//'.''/.■■i.', ,1 ('(/»•/',■/,//;,////. 1,S.> XI.Rl; 1271 
I 10/0) ; I n'It'll I till, I, \ II, Iif I / . 1. Ill tii'tti .1,11', I .Sinitli-I.It' ('ll ) 
I.SJ XI.KIl ,sto , p. 7 (),. 
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(C.A. Tth, nrt. :?12 I'.S. SIT) i litr.l i ; rf. 

fAiris V. AFT HA. :M N.V. lid 2(::). d.-.T X.Y.S. 2(1 il'i. 1,22, 
8 (i LMK.M 2>:t2, 2M»7 (1071'. Ihrsliin Fumls Furp.. 207 
XI.Kl; X(.. Ml. LKRM 100 1 M!»7d(; MoUhrs Local 
1 I IHackhac'h- Taintiii/i ( 'o.). f^apra. 

In I’liion ^^larch. the union I'ot'used to acci'iit due;; 
tondei'cd hy unit oinjiiovui's who v.oro indittihio for inein- 
hiTship Inran.'-c thoy had rofii.^iHl to take an oatli of loyalty 
to the* union iv(|uirt‘d hy its constitution; and ujion detnand 
of the union, the cniploycr discharji'od the employet's under 
tlie union siriirily clause. I'poll charui'S fiK'd l)y the (‘in- 
ployees. the Board lieh' that Both union and employer luid 
committed tin unfair lahor prticlict' and directed reinstate¬ 
ment of the em]>loyees with back pay. I'pon cross-peti¬ 
tions to revii'W and to enforce the Board's oroer. tlie Court 
irnanted enforcement. In doiiip; so. it stated the issue be¬ 
fore it as follows; 

The principtd (]uesti(m involved is \ hether em¬ 
ployees who recpiest union membei'.ship and Under 
Initiafiiiii fit a and dihs, but fail to comply with 
other union-imiiosed conditions for acipiisition of 
mendH'rship. are protected by the Act fi’om discharji'e 
tinder the terms of a valid tumn secui'ity a.ureemenl. 
( BsC) F. 2d at p. 1(11(1; italics supplied i 

It went on to de.scrilte as follows, and to approve, the 
Board's inti'i'iiretation of the second jirovisos in .Section 
SI a t CB of the Act: 

A majority of the Board w;is of the opinion that 
the pro’, isos spell out two separate and distinct lim¬ 
itations on the use of the type of union security 
aitreements permitted by tlie Act: that proviso (At 
protects from discharge for nonmembership in the 
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cuiUi'actint:; union any employee to whom member¬ 
ship was not available for some discriminatory rea¬ 
son, and ihat proviso iBi protects the employee 
who /( »(/( r.s the roiuinile (nnonnt of dues and initin- 
lioii fa and is denied membershii) for any other 
reason, even though that reason be nondiscrimina- 
Uii-y. It concluded that if a union “imposes any 
other (jualifications and conditions for membership 
with which he is unwilling to comply, such an em¬ 
ployee may not be entitled to membership, but he is 
entitled to keej) his job." (18(1 F. 2d at p. 1011; 
italics supplied t. 

The Couil concluded: 

We agree that the Union had the right, under 
the statute here involved, to prescribe nondiscrim- 
inatory terms and condiiions for acquiring member¬ 
ship in the Union, but we are unable to agree that 
it may adopt a rule that requires the discharge of an 
employee for rea.sons other than the failure of the 
i mploija to tend( r the periodic dues and initiation 
fas. We think the Board construed the statute in 
a reasonable manner and gave elfect to all its pro- 
visic/iis, and that its interpretation was in harmony 
with the purpose of Congress to prevent utilization 
of union .security agreements e.xcept to compel pay¬ 
ment of dues and initiation fees, and that the Board 
was justilied in its conclusions. (ISO F. 2d at p. 
1012: italics supplied • 

The decision of the Court in rniou Starch was plainly 
predicated upon the premise that where a unit employee is 
lawfully e.xcluded by the union from full membership 
rights foi- i-efusal to obsei've a valid union rule “with 
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respect to the acquisition or retention of meinbei-ship 
therein,”' he may nevertheless be requii-ed under a union 
security clau-e to pay his union dues. ()thei-\vise the case 
would have been decided on the broad pi'oposition. relied on 
by the Board in the case at bar and in Mci'iniK' KdiKo)) and 
Pacific Tclcpliinic and Tch'iiniph, that an employee may 
under no circumstances be deprived of his job for refusal 
to pay dues where the union has excluded him ov cui'tailed 
his membership riithts for any reason; and the Court would 
not ha\e ])redicati‘d its (h'cision. as it cleai'ly did, on the fact 
that the conqilainants had indeed timdered theii- dues and 
initiation fees and on its construction of Si'ctions S'ai C? i 
and Sib I i2i to prohibit loss of job only "for reasons other 
than the f.ailure of the enqdoyee to tender the periodic dues 
and initiation fees" 'ISli K. 2d at p. 1012, ipioted at j). 11, 
supra I. 

1'he decision in Puioii Starch was api>roved and the 
same construction of Sections S i ;i i i .‘1 1 and Sib' 12 i of the 
Act was adojitt'd by the Supreme Court in .\7.A7V v. (!cii< raf 
Motors Cor}>oratio)i. 373 C.S. 731 i lli<!3 '. 

That case arose as the result of a lit')!* decision of an 
Indiana Court that an aijency shop ari'anijement, under 
which all employees are r(‘(|uiiH‘d as a condition of employ¬ 
ment to pay union dues and initiation fe(>s but need not 
actually become union members, would not violate the State 
“ripht-to-work" law. The I'nited .\utomobile Woi-kers 
which represented the employees of General 
Motors C‘Ci.M"i thereupon reiiiu'sted G.M to negotiate an 
a,ijency sho]) clause in th(‘ collective a,irreements coverinu; its 
Indiana plants. CM refusi'd to bar.uuun over the pi’oposal 
on the irround that such a provision would violate the Act. 
The r.AW then filed a refusal to barijain charge airainst 
CM alleijinj; a violation of Section Slati')) of the Act. 


7. .''eetion h I (1 i ( A ) of tlie .Act. 
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The Board found that an atrency shop clause is a permis¬ 
sible form of union security within the meaning of Sections 
7 and 8 (a • (3 1 of the Act and. accordingly, oi ilered GM to 
bargain ovei' the proi)Osed an angement. 

Upon G.M’s petition for review, the Court of Appeals 
found that "the Act does not authorize agreements requir¬ 
ing payment of membership dues to a union, in lieu of 
membei-shiji. as a condition of employment” (373 IJ.S. at 
p. 73Si and. accordingly, held that GM was not required to 
bargain over the i)roposed agency shop clause. 

The Supreme Court reversed and oi-dered G.M to bar¬ 
gain with respect the reciuested agency shop. Its decision 
was predicated upon its finding that when Section 8 (a)(3 ) 
i.'' construed in the light ot its purposes and its legislative 
hi.story. the term "membership” as u.sed in that Section 
simply means the obligation of union employees to pay in¬ 
itiation le(“s and dues and that, accordingly, an agency shoj) 
clause, which reipiires simply the payment of dues without 
retiuiring full membership in the union, is valid under the 
Act. 

In its opinion, the Court quoted the second jiroviso to 
Section 8(ai (di** and analyzed its objectives as follows 
(373 U.S. at pj). 740-741. 10 L. ed. 2d at p. 675) : 

The.se additions were intended to accomplish twin 
purpo.ses. On the one hand, the most serious abuses 

• • • on ciiiiiluyi'r s!i;ill jtNtily any (li■.I'riiiiiiiaiion against an 
cmpli.y.'i' for noniminlicrsliip in a lalior organization (A) if lie has 
reasonalilc gronnd-. for lu lu ving that snrli incinlu r-.lii]) was not avail- 
ahlf to the i inplovcc on llic same n tins and con.litioiw gcnctally a])- 
idical.K' to oilier in. inhcr-, or (1!) if he has rcasonahlf grounds for 
li('h( \ing tliat incntli. rshi|) was denied or terminated for reasons 
other tlian the failure of the eniplove. to teinler the periodic dues an.! 
the initiation fees uniformly re.piired as a con.lilion of aapiiring or 
relaniing niemhership .. 
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of compulsory unionism were eliminated by abolish- 
intr the closed shop. On the otliei- hand, Cong)'ess 
reco.uiiized lliat in the absence of a union-security 
]ii-((vision ‘‘many employees sharint:: the benetits of 
what unions air able to accomplish by collective 
bar,e:aininti will refuse to pay their share of the 
cost.” S Kep No. 10.'), M)lh ('oni?. 1st Sess., j). (i, 
1 I.eu: Hist L.MIiA 41-. Oonseiiuently, under the 
new law “emiiloyers would still be permitted to 
enter into a.ereements reciuirimr all the employees 
in a iriven barifaininu unit to become members ,‘iO 
day> after beinu; hired,” but “expulsion from a 
union cannot be a jiirund of comimlsory di.'Jchar.ttc 
if the worker is not delin(|uent in payinu; his initia¬ 
tion fee or dues.” S Kep No. lOo. p. 7, 1 Lejx Hist 
1,.MU.\ ll.’!. Th( anurndmeiits were intended only to 
“remedy the most serious abuses of compul.sory 
union membersliip and y»“t yive employers and 
unions who feel that such a.utreements promoted 
.stability by eliminatiuir ‘fri'c riders' the ritrht to 
continue stich arrangements." Ibid As far as the 
federal law was concern(‘d, all employees could be 
reiiuired to ji.-iy their way. 

In answer to the Court of Appeal's findinjx that the 
expi-ess lanirua.ue of the proviso permits employment to be 
conditioned only upon “membei-.Hiip.” and that the atrency 
shop, which does not recpiire actual member.ship but only 
payment of monies equal to dues and initiation fees is, 
accordimriy, unlawfid, the Supreme Court found that the 
word “numibership” as used in the j'roviso is limited to the 
oblijjation to pay dues, sayin,ii ' 373 U.S. at p. 7 12, 10 L. ed. 
2(1 at p. 07() I : 

Under the .second proviso to ' Sta.t (3i, the bur¬ 
dens of membershii) upon which employment may be 
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conditioned are expressly limited to the payment of 
initiation fees and monthly dues. It is permissible 
to condition employment upon membership, but 
memembei'.shij), insofar as it has significance to 
employment rights, may in turn be conditioned only 
upon i)ayment of fees and dues. “Membership” as 
a condition of employment is whittled down to its 
linancial core. 

In holding that the only membership that an employee 
can be compelied to maintain under Section 8(aM3) is 
"financial core" nu inbershi]), the Supreme Court in Gen- 
( ml Main;-.- acioiited the substance of the rule enunciated in 
Cl lull S'iirrli, naniely. that an employee who refuses to 
maintain full membei-ship in a union, or who.se conduct 
ju'tifu' tl'.e union in denying him such membership, may 
not lie deprived of his job timier a union security clause as 
long a . hi'f oiih/ <!■! hniii o.s. he pays the dues and fees 
reijuireil theretmder. In the Court’s words: 

The jiroposal for retiuiring the itayment of dues 
and fees jthrotigh an agency shop clause] imposes 
no burdens not imposed by a permissible union shop 
contract and compels the performance of only those 
duties of membershij) which are enforceable by dis- 
chai'ge under a union .shop arrangement. If an em- 
liloye(‘ in a union shop unit refu.ses to respect any 
union-imposed obligations (itlicr than the duty 
til puy dius and jecH, and membership in the 
union is therefore • .nied or terminated, the condi¬ 
tion of ‘meml'er.ship’ r SiaiiSi jiurposes is 
neve rtheles.' satisfied and the employee may not be 
discharged for nonmember.ship even though he is 
not a formal member. i373 U.S. at ]>. 743, citing 
Ciiian Starch in ftn. 10; italics supplied) 
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In shoi’t, there are two kinds of union meinbershii). 
(.hie is the “nieinbership” i“linancial core" membership) 
which, under Section Sun '3i, rs the only kind of member¬ 
ship that may he made a condition of emidoyment. That 
membership reiiuires of the employee only the payment of 
fees or dues pursuant to the union secui-ity clause, and re- 
(juires of the uni<in only that the employee be permitted to 
keep his job and be all’oi'ded the saiiie union representation 
as all other unit emiiloyee.s. The other kind of member- 
shij) is “full membership" which, under the proviso of 
Section SibnliiAi. may be conditioned not only upon 
dues ])ayments. but also upon loyalty to the union and ob¬ 
servance of its lawful rules and policies (see pp. S. 1). supra, 
and the authorities cited in ftn. 6 >. 

In rtiiiiii Starch, the employees were lawfully <*xcluded 
from full union membership because of theii- refusal to 
take the oath I’ccpiired by the union's rules; but they could 
not be (li'pi'ix'ed (»1 their jobs (i.< haifi as fla p paid their dacs, 
i.e., as lonj>- as they maintained theii- “financial core” 
membership. 

In the ca.-e at bar, Ilijjby ami the Strikebreakers were 
similarly law tully excluded by the I'nions because of their 
disloyalty.' I hey may not be dischartred under the ajrency 
.-^ho)) clause as lontr as they jiay their ajjency fees and 
thereby maintain tln-ir "tinancial core" member.'jhi]). Rut 
they cannot excuse their refusal to pay such fees on the 
basis of the fact that full membership has been denied to 

* lilt- (uncial ( niiii^cl li.'i'' c<»ih*c(i((l :liai c\i'lii-i'in tor 

'li'l'oahV in m i knu.: t" pronioic a rival wa' lawful niulcr the 

],ro\ iM, Ml Sn-lioM S( I, M ! I ( A I. I l.\i. 11a. .=^o.a .=5.Sa 1 .\liliotieh the 
llo.aol loiiin! that the cwhi'-ion of the .sirikchrc.akcr- v,,a- unlawful 
hccan'c ot I'.c alli ”cil illccalilv ot ihc -irikc. wc ticla vc th.il ilii-, 
( "1111 will rc\cr-c that ilcei'-ion for the rcaMiiis .M-t forth in I’oint II. 
iuhii. at |i]i. _’2-JS. 
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them where such denial is lawful and privileged under Sec¬ 
tion 8(b) (1) (A).“* 

The fact that Rigby and the Strikebreakers may be ex¬ 
cluded from “full membership” in the Unions because of 
their disloyalty and at the same time may be required, 
under pain of discharge, to maintain their “financial core” 
membershii) by payment of agency shop fees, does not pre¬ 
sent a situation where they are being compelled to con¬ 
tribute to the support of a “closed” union or to a union that 
disci’iminates in respect to admissions to membership or to 
a union which emi)loyees are not free to join at their option. 
The Unions in the case at bar are open to everyone on the 
same basis, and every unit employee has the “option of 
membership” referred to by the Court in General Motors 
(373 U.S. at p. 744, see esp. footnote 12 on that page). 
It is plain that, under the decisions in Union Starch and 
General Motors, if the complainants in this case had refused 
to join the Unions, they could nevertheless have been re¬ 
quired to pay agency fees under the Collcti'.e Agreement. 
No different rule can obtain where employees are lawfully 
excluded from a union for disloyalty or violation of valid 
union rules. 

There is nothing in Union Starch, General Motors or 
any other case,*' that remotely suggests that the “option 
of membership” includes both the right to demand full 

l(t A of the intent and policy of Con),'ress tliat itniotis 

^hoitld liavc the ])o\\cr to nsc internal diseiiditiarv jiroccedinj's to jnn- 
tect their existence anil integrity ;ig:iinst (Inal nnionisnt and other 
disloyal and destructive ;icts is set forth itt Point I H, infra, at 
p]). J1.22. 

II, I'xceiit the decision of the Hoard sottght to he reviewed 
hereiti and the Hoard cases of McCraw F.dison. sii['ra. and Pacific 
I'clcf'henc and I clciiraf'h. snf'ia. on which the Hotird's decision helow 
was predicated. 
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nienihefship and the ri^ht to violate lawful union-imposed 
obligations. An einjiloyee who chooses to violate a valid 
union I'ule oi policy has thereby, in substance and elfect, 
cho.sen to e.xei’cise his option not to jetin the union. He may 
not use his voluntary act in .so doinjj to ol)tain a ‘‘free ride.” 
He may not thereby avoid his oblijiaiion under the agency 
shop agreement to furnish his fair share of tinancial sup¬ 
port to his collective bargaining repre.sentative or escape 
the sanction of di.scharge if he fails to do so. 

I(. I o <!(>inp<'l ill)' I nii>ii> li> < IIum)')* l»-lv)-fii llic 
Vlti‘i'iiali\)-^ )>itli)‘r )ir Viliiiiltiii^ l)i>l))yal i'iiii- 
|il<>M')-^ III I'nil M<'iMlM‘r^!ii|i )ir Ilf IvM'ii'iii^ 

I Ill-Ill Iriiiii l*:i\iii<i; I lii-ir Sinirr iil llir ( .ii>I ol 
I iiiiiii l{i‘|ii-i'M-iiliiliiiii iiiiiilil \ iolati- I'iiiiila- 
ini-iilal Naliiiiial I.aliiir INi!ir\. 

The central premise of our labor policy, under the Act 
as construed liy the cuui-ls. is that industidal ivlations are 
tiest oi-dcred through collective bargaining between em¬ 
ployers and unions selected l>y a majority of the employees 
in a unit, which repre.seiU and have the power to act for 
all such em]iloyees. 

“National labor policy has been built on the 
premi.se that by pooling their i-conomic strength and 
acting thi’ough a labor organization freely chosen 
by the majority, the employees of an approju’iate 
unit ha\e the most elfecti\e means of bargaining 
for im]iro\emeMts in wages, hour.s, and working 
conditions. 'I'he policy thei’efoi\“ extinguishes the 
individual I'lnployec’s power to order his own rela¬ 
tions with his employer and creates a ])ower vested 
in the chosen representative to act in the interests 
ol all em[)loyi‘es.” .\Lli/l v. .Mli.s-Clifilnict’.'i Mff). 
Co.. .‘ks.S L'.S. 17.'), ISO I lOOTi, 
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As a direct consequence of this policy, the courts have 
develoi)ed the principle that a union which is the collective 
bargaining representative of a unit of employees has a 
"stauitory duty fairly to represent all of those employees, 
both in its collective bargaining . . . and in its enforcement 
of the resulting collective bargaining agreement. . . 
Vaca V. Siiu’s, 38« U.S. 171, 177, 17 L. ed. 2d 842, 850 
(li)t)7 '. As the Su])renie Court declared in Allis-Chalmers, 
stipra I 388 U.S. at p. 181) : 

It was because the national labor policy vested 
unions with power to order the relations of employ¬ 
ees with their emjjloyer that this Court found it 
necessary to fashion the duty of fair representation. 
That duty “has stood as a bulwark to prevent arbi¬ 
trary union conduct against individuals stripped of 
traditional forms of redress by the i)rovisions of 
federal labor law.” Vaca v. Sipes, 386 U.S. 171, 
182. 17 L. ed. 2d 842. 853, 87 S. Ct. 903. 

The elfectuation of the national labor policy that col¬ 
lective bargaining and the administration of resulting 
agreements be conducted between employers and strong 
unions with the power and the duty fairly to represent all 
employees in the unit, can be assured only if two essential 
auxiliary policies are maintained, without which unions, 
on the one hand, could be throttled by inadequate financial 
resources, and, on the other hand, could suffer erosion and 
subversion at the hands of disloyal members and hostile 
unit employees. These policies are: 1) that a labor union 
acting as collective bargaining representative for a unit of 
employees should be able to require each employee whom it 
represents to jniy his propoi-tionate share of the cost of such 
representation, and 2i that a union must have the power 
to protect its existence and integrity against erosion 
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through discipliiu' of momhors who violate it.-? rules and 
exclusion from meinliershii) <if jiei-sons who have shown 
themselves tc be subversive oi- hostile. 

The -St of these |io]icies. namely, that unions should 
be able to reiiuire employees wlmm they iei>resent to pay 
their way. finds its statuiory emlviiinunt in the jirovisions 
of the Act that stmction union -ecui-ity chaises, particulaidy 
in Section M :i i H i, which expressly sanctions the discharji'e 
of unit employees to compel the payneiit of dues. It wtis on 
this policy that the Supremi- Court predicated its decision 
in (!t lit ml siijim, upholding the leoality of the 

airency shop; and the ('otiH articulated th.i’ policy in tlnit 
portion of its opinion (jUoted at pp. Id, 1 1, .s/'/wo. 'I'he stune 
liolicy is enunciated in liadln fC/icirs rniini V. \LIIl!, 
347 U.S. 17. 41 (IbblC where the Court, after refeinnny; 
to Section (''Uii t3i and its hejislative liistory. sanl; 

Tliis leyisiativi- history cle'irly indicates that 
Con.ctress intended to prevent ntilii'.ation of tinion 
security ayn-eements for any purpose otlter tlmn to 
compel ptiyment of union dues and fees. Thus 
Conyress recouni'/ed the validity of unions’ cone'crn 
tdiout ‘‘free riders," i.t'.. emnloyecs who ri'ceive the 
benefits of union representtition Vmt are unwillinp 
to contributt‘ tludr share of fniancitil support to such 
union, and cave unions the power to coiUrtict to 
meet that problem while withholding: from unions 
the power to caust* the disclnirire of employees for 
tiny other rea.son. 

The .s(‘cond auxiliary policy which is essential to the 
etTectuation of the national labor ir licy in respect to col¬ 
lective btirc.'iininc is that ti union nnis’ have the power to 
protect its existence and integrity turtiinst erosion by beinu: 
able to discipline members and exclude non-members who 
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commit acts of disloyalty or violate its rules. This policy 
finds its principal statutory embodiment*- in the proviso 
to Section 8(b» (1) (Ai of the Act, namely— 

. . . That this paragraph shall not impair the 
right of a labor organization to prescribe its own 
rules with respect to the acquisition or retention of 
membership th "ein;... 

The leading judicial articulation of the policy is con¬ 
tained in XLRB v. AIIis-Chah)n'rs Mfr/. Co., .‘iupra, where 
the Supreme Court declared <388 U.S. at p. 181); 

Integral to this federal labor policy has been the 
power in the chosen union to protect against erosion 
its status under that policy through reasonable dis¬ 
cipline of members who violate rules and regulations 
governing membership. 

In enunciating this policy, the Court found support not 
only in the language and legislative history of Section 
81 b t (1 I (.\ I I see the opinion of the Court at 388 U.S. 
pp. 179-193 1 , but also in the language of the Labor Manage¬ 
ment Pa'porting and Disclosure Act of 1959, wdth respect to 
which the Court stated < 388 U.S. at p. 194) : 

In 1959 Congress did seek to protect union mem¬ 
bers in their relationship to the union by adopting 
measures to insure the provision of democratic proc¬ 
esses in the conduct of union affairs and procedural 
due process to members subjected to discipline. 
Even then, some Senators emphasized that in estab- 
blishing and enforcing .statutory standards great 
care should be taken not to undermine union self- 
government or weaken unions in their role as col- 

IJ. It is also cmliiHliccl in Section ItUtalt Ji oi the I.ahnr Mait- 
agetnetit Keportittg anti Disclosure Act ot |J'» f.S.C. 5411(a) 
(2 ) I, see injrij, p. 25. 





k'flive-bargaininjr aji'oiUs. S Rt'p No. h'^T, StUh 
(’onjj. Isl Sess. 7. Tho Ki}^hty-.<i.\lh rdiiuci-.-;? wa.*^ 
Unis plainly (■!' the viow thal iniinn sfh’-yoMM'iinu'nt 
was not iTHulatoii in I'llT. IikIcim!, thal (’onytvss 
('Xprossly rcfoynizi'd tlial a union inoinlior may be 
“lined, suspended, expelled, or otherwise disciplined”, 
and enacted only jirocedural r.‘(|uireinenl.~ to be ob¬ 
served. 73 Slat, lib rSC nitaii.‘>i. More¬ 
over. {'ontiress added a jiroviso to the guarantee of 
freedom of spcnrh and assembly diselaimine; any 
intent "to impair the riuht of a labor orjtani/.ation 
to adopt and enforei' ri'a-om ltle rules a- to the 
responsiliility of e\ery membei’ toward the orijan- 
ization as an institution . . ." 2!i I'SC 111 (amiii. 

In aeeoi’danee with the policy that a union must be 
enabled to maintain its intt‘,erity itnd protect its status as 
collective bareainiuy represontati'e. it has universally 
been held by the Courts and the I’.o; rd that a union may 
expel or suspend a member or e.xt'lude a nou-iuembi r who 
has soueht to undermini' tlie tmiou by acti’. itie on behalf 
of a rival union or by strikibreakinu' or other disloyal 
action, and that such expulsion or exelusion is lawful and 
pi'otected by the pro\ iso of .'section ' li m 1 i i A i . I'ria V. 
MJH: 373 K. 3d 113 iC.A. ‘ith. 1 !m;7i. r. rl. <U 3!i3 U.S. 
IMfl (ItMi.Ni; XfJilt V. I ilti I'i'ilt iniinl I's <(' Alli'd 

Warkt rs I'lnoii, 113 F. 3d b3, t'l |(^..•\. 7th. I!i71 ' : Tri- 
li I!'()'s M <1 t'l i>( K iifihh II 1 sp \ 1 d IP, ,s,3.s, lti71 cell 

NI.KU. Sec. 33.!r’)7 i lti71 ' : Tmi'iix 7’"^( I’rnilfu ts, lix'., 
1.71 Nl.KIl P! il!'i’>.>t: I Sf( < rs nt .lOo/'/co, 

f^ocdl JO-’x’ I I'lltslixi'fil' I s M(i> III s St( (I Co.), 171 NLIIH 
(i!t3 I l!H),7t : cf. Miuliiiiisl.'< LihIiji I I-l r’nun Ilnsjdtnl 

Siipi>lii Curp.) SI FRRM Idol. 307 NLRl! No. 137 ' lt)73i ; 
Infi rnotiiDinl Miildi rs trud AlUnl Wnrki r.< rninn, Lncal 
1J~> (lilavklKitrk Tdiiiiiiin Co., Iiic.j, 17S NLRH 308 
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(1969) ; United Lodge No. 66, LA. of M. & A.W. (Smith- 
Lee Co.) 182 NLRB 849 (1970 i ; Printing Specialties, etc.. 
Union 4S1 (JVestraeo Corporation), 183 NLRB 1271 
(1970>. [Cases in which employees were expelled or ex¬ 
cluded from unions or otherwise dej)rived of membership 
rights for activities on behalf of a rival union]; NLRB v. 
District Lodge No. 00, 489 F. 2u 769 (C.A. 1st, 1974) ; 
Loot 1J55 hit. .-Ls.s’)). of Mach. i('- A.W. v. NLRB, 456 F. 2d 
1214 (C.A. oth, 1972) [Cases in which employees were 
e.xcluded from union for strikebreaking]. 

The reasons why it is essential for unions to have the 
power to exclude disloyal persons were well stated by the 
Court in Price V. NLRB, supra, 373 F. 2d at p. 447, where 
it said: 

[Price] sought to attack the union’s position as 
bargaining agent, which is, as the Board says, in a 
very real sense an attack on the very existence of the 
union. VVe think that, at the least, the proviso [to 
Section S(bi (li (A)] was intended to permit the 
union to suspend or expel a member who takes such 
a position. Oihertrise, during the pre-election cam¬ 
paign, the member could campaign against the 
union while remaining a member and therefore 
prinj to the union's strategy and tactics. We can 
see no policy reason for requiring the union to re¬ 
tain a member who takes .such a position. See 
Tawas Tube Products, Inc. and Harold Lohr and 
United Steelworkers, 151 NLRB 46 (1965). (Italics 
added) 

In summary, if Local 1104 and Local 1101 are com- 
))elle(l, altei’uatively, either to admit dual unionist Rigby 
and the Strikebi-eakers to membershij), or to permit their 
employment to continue despite their refusal to pay dues 
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undor tin* airt-ncy shop clause of the (’ollirlivo Agreeiiint, 
one or the other of the lore,udiipu' polieie.' will lie fi'uslrated. 
I’lider the o; ,■ alternative, the policy that a union must he 
pei’initti'd to pi'oteet its existeiKv ayainst erosion and sub¬ 
version will be defeated. I’nder the other, the policy to 
re(iuire each enpiloyee rc:O'cserited by the union to pay his 
.share of the cost of union repi'esentatiou will down the 
drain. 

The fori'jroing authoiaties plainly es a'oli'h that neither 
of these policies should l)e saci'iliced: ami there is no rea¬ 
son that I'ither should be in lids case. lii,uby r.ud ih.e Strike- 
bi'eakers. ewn if compelled to pay die epuixalei.t of mem¬ 
bership dues under the pro\i.-ions of Arlick' ni of the 
collective attreemeiit i ;i2a-d;>a •, w ithout beiny admitted to 
tinion memliership, will not lose anything that could be of 
value to them. 'I'hey w ill have the I 'nions as tlieii- collective 
bar,uainin,u' representative and they will be entitled to all 
the lienelits of union repri'sentation and all o'her beiielits 
that an* available to union members liy virtue of thei'' 
dties payments. In addition. the\ will have the riifht 
to continue to commit acts of disloyalty to the I'nions and 
in violation of their lawful policies, 'fhe I'nions, in the 
w(irds of the Supreme ('ourt, w ill remain 

. . . tree to enlorce a propeidy adorned rule which 
retieds a lt‘,u-itimate union interest, impairs no policy 
Congress has imln‘d(ied in the laboi- laws, and is rea¬ 
sonably imfoived ayainsl union members irho arc 
it'll III hare tin liitiiai In israjn tin rah. iSrntiihl 
. V. A/../i’/>. t!!t 1 L .S. 121). Ido I ItKiiii, italics sup¬ 
plied I. 

Ibit employees who commit acts of disloyalty to the 
union and in violation of its lawful jiolicies should not have 
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the right to participate in its meetings, deliberations, de¬ 
cisions and government. An employees right to participate 
in such activities has e.\i)ressly been made . . subject to 
reasonable rules and regulations in such organization’s 
constitution and by-laws" (LMRDA, § 101(a)(1), 29 
U.S.C. \ 411(a) (ill; and the organization itself has the 
right .. to adopt and enforce reasonable rules as to the re- 
si)onsibility of every member toward the organization as 
an institution ...” ( LMRDA, ' 101 (a) (2), 29 U.S.C. § 411 
I a I I 2 I I . Under these authorities and all those cited 
above, it is plain that a union should have the i)Ower to bar 
a subversive from its inner councils without sacrificing its 
right to comi»el him to pay his fair share of the cost of 
those services which the union renders with an equal hand 
to all unit employees, members and non-members alike. 

The decision of the Board in this case destroys the power 
of unions to protect themselves against “free riders”. For 
if Rigby and the Strikebreakers win, then every disgruntled 
unit emi)loyee can avoid the obligation to support the union 
by the simple exiiedient of engaging in conduct,—dual 
unionism or something else—which makes it intolerable 
for the union to continue him as a member and compels it 
to expel him. Thereupon, the unit employee—under the 
decision sought to be reviewed—will be free to stop pay¬ 
ing his dues and the union will be powerless to compel him 
to pay them by thi’eat of discharge. Such a result could 
.seriously weaken labor unions and thereby frustrate the 
national labor imlicy enunciated in the authorities cited 
above. 
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POINT II 

I III' nl lli<‘ Slrilxrlircalvcr- from iiirinltri'- 

shi|» ill l.oral I 101 ua« laufiil. Ii: am i’m-iU ''ic unfair 
laltor prartirr on uliirli llir Itoan!*' (iniliii^ of niihn^- 
lnlin><> wa" pnaliralfil ua- Minf-I>ari<‘(l ii> lln* liniiialioii 
prrioil of SiM-lioii I0(i»). 

Thi“ Striki‘hf(‘aki-i> were dfiiicd iiitiiibcfsliip in Local 
1101 hecaUM' of their di.'loyaity in refusing' to respect its 
picket line. Tliis disloyalty is neither initicated noi- ex¬ 
cused hy the fact that the .'trike called without ade- 
(luale notice under Section ."m d i of the Act. 

Althou.uh the strike lasti'd more titan seven months, 
there is not a .scintilla of evidmee that either Telco or the 
Strikebreakers excr challenged its le;.:ality durini.>' that time. 
Xor is there any evi.leiice tliat t’.i Strikelmakers ever su.u'- 
ymsted that their cro.'^in.tr of picket lines was in tiny way 
reltited to a belief (>r su>picion that the strike wtis oi' mi'tht 
be unlawful. If the Strikebretikei-s htid stilted tiuit they 
were crossimr the picket lines liectiuse they believ'd the 
strike wtis unlawful, tlitit would have indictit that thi‘y 
were acliny: not out of disloytdty but in ob.'erxance of the 
lav There is nothing in the i-ecord. howe\er, to show thtit 
th. Strikebreakers were I'ven tiwtire that the .'trike had 
bi‘en called before the expirtitimi of the sidi notice period. 
T’ w simply disaitreed with the objecti\es of the strike and 
thei-efore refu.'ed to honoi- the Local 11(11 picket line. 

Thus the fact ot the Strikebreid.er.’ disloyalty cannot 
be denied. Their actions and thidr motiws demonstrated 
that they wei'e persons of the kind that a union has the 
riglit to exclude from membership foi- its own seif-protec¬ 
tion and defense under tin* Section SiIimImAi ]>roviso 
and the tiuthurities cited at pp. 21-2:5, Ki'jirii. Obviously. 
Local 1 Idl’s need to e.xclude them as a defensive measure is 
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not mitigated by the unrelated and entirely fortuitous fact, 
unknown to the Strikebreakers at the time, that the requis¬ 
ite 8 ( d I notice had not been given. 

What the decision of the Board has done, therefore, is 
to punish Local 1101 for the 8(d) violation by compelling 
it to admit the Sti-ikebreakers to membership in the face 
of the 8(bi (li (A) proviso and in the face of the well 
settled rule that a union may defend itself and protect its 
integrity by excluding disloyal employees from member¬ 
ship (see authorities cited at pp. 21-23, supra). 

But Section 8(d) has its own sanctions. A strike with¬ 
out ade(piate notice under Section 8ld) constitutes a vio¬ 
lation of the duty to bargain collectively and may be en¬ 
joined as an unfair labor practice (Section 6(c) and (j)). 
Further, an emi)loyee who engages in such a strike loses 
his status as an emi^loyee under Sections 8 through 10 of 
the Act I Section 8 (d i i. There is no reason to believe that, 
in addition to these severe sanctions. Congress intended to 
authorize the further sanction of forcing the union to admit 
to membership employees who worked during the strike not 
because they thought the strike illegal but simply as an 
act of disloyalty to the union and in violation of its policies. 

What is more, the effect of the Board’s decision is to 
punish Local 1101 for a violation which was time-barred 
under Section 10(b) long before the filing of the charge 
against that Local in this case. 

The strike began on July 14, 1071 and ended about 
February 17. 1072. The charge herein against Local 1101 
was filed in h^ebruary, 1073, about a year after the strike 
had ended. Plainly a charge directly predicated on the 
8(d) violation would have then been time-barred. As we 
have seen, the Board’s decision that the exclusion of the 
Strikebreakers violated Section 8(bl(l)(A) is not only 
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pri(Ucnf((! on tho Section Stdi violation but is in actuality 
a ,s<tHcti(Hi iijxni Lucal iioi mi iicrmiiit at tin Sfd) 

rioinfimi. Accoialindy. the luatti'f is time-barred <t for¬ 
tiori under tlu' lade laid down by the Sui>renie ('ourl in 
Lorn! Loiiiji So. Iiif< riiotimoil A.'^.'ioniifimi of Ma- 

rhinirtr, itr. v. SIJxH, ddL’ I'.S. Ill ili'ddi, where the 
Court held as follows lat pp. 11(1-117 i : 

It is doubtless true that Idibi does not prevent 
all use of evidence relatinji to I'vents ti'anspiring 
more than six months before thi' liliipu' and service of 
an unfair laboi- practice chartie. However, in ai)ply- 
ing rules of evidence as to the admissibility of past 
evimts, du(‘ reeard foi’ the purjuises of ' Idib) I’e- 
(luires that two different kinds of situations be dis- 
tintruislied. The first is one where oceurrenci's 
within the six-month limitation period in and of 
themsolves may constitute, as a substantiw' matter, 
unfair labor ]o-actices. Tlu're. earlier events may 
be utilized to shed liyht on tlu* tiau* charaettu’ of 
matters occuriMny within tlie li:nitations pei'ind; and 
for that imrpose Idilti oi'dinarily dees m't bar 
such (‘videntiary use nf ant(‘rior ('Ncnls. Thr .vi rmiil 
situolioii is that ii'Ih i'i <(oi(l"rl etc''yrilO/ ii'ithiii tin 
IiIIIitatimis juriail ran la rliarioil to la- an nnfair 
lalior jirarlici onlji Ihronpli r<Hanrr on an larlim' 
nnfair lahor jirarliri. Tin n I'l C'-i of tlo larliir 
nnfair labor prartbu is not niirili/ "i riib ntatrif," 
sinri if ilm s not siinplii /o "■ i, ontatiri rnrn nl 
nnfair lalmr prartin . Ra ' < r i m . n s to rioak n'ifli 
illriialitp that n'liirh a;,,s ofln rn'isi lan'fni. .\n(l 
n'lii rr a roinplaint hasi d npmi that t arior i lu nf is 
11 no-ha r I'l (I. to pi riait tin i I'l nt ilsill In la so nsril 
in I ifirt n suits in n ririnii a h iialhi ih fnnit nnfair 
lahor prarlici . (italics supjilied ' 
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CONCLUSION 

For ill I of the reasons slated herein, it is respectfully 
prayed lliat tin’ lloard's Order reviewed herein should 
be set aside in its entirety. 

Respectfully submitted, 
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Sarita Puebla, being duly sworn, deposes and says: 

That she Is over twenty-one years of age: That on the 23rd day 
of October 197^ she served three copies of the attached 
Petitioner's Brief on Elliot i'.oore. Esq., Attorney for Respondents 
and on Frederick D, Braid, Esq., Attorney for Intervenor, 
Wellington Rigby, by enclosing said copies in fully post-paid j 
wrappers addressed as follows and depositing same in The '-’nlted j 
dta.tes Post Office ir.aintalned at wo. 150 Christopher Street, j 

New York City, New York. i 


Elliot I-.oore, Esq. 

Office of The General Counsel 
National Labor Relations Board 
Washington, D.C. 20570 


Frederick D. Braid, Esq. 
210 Old Country Road 
Mlneola, New York 11501 
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Sworn to before me this 
23^1 day of October 197^ 
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Ol'l^■TCM c VAN \VYNEM 
Nq. . ~ New York 
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